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+91(011)65931884, 65931886
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2001
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35 USC

(utility patent) (design patent)
35USC 171
172 173 289
171
171
35USC 102
103 112
35 USC 281
35USC 271 (a)
2
1
2 (Markman v.
Westview Instruments Inc., 52 F.3d 967, 976, 34 USPQ2d 1321, 1326(Fed.Cir.1995) (in
banc) ) 2
(ordinary observer) (point of novelty)
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(Contessa Food Prods., Inc v. Conagra, Inc., 282
F.3d 1370, 1377, 62 USPQ2d 1065, 1067 (Fed.Cir.2002))
(Lee v. Dayton-Hudson Corp., 838F.2d 1186, 1190, 5
USPQ2d 1625,(Fed.Cir.1988))

1
1
as shown. as shown and
described.
2
(a) "the ordinary observer test)
Gorham Mfg. Co. v. White, 81 US 511, 528 20L.Ed.
731 (1871)

Unidynamics Corp. v. Automatic Prods. Int'l, Ltd., 157 F.3d 1311, 1323, 48 USPQ
2d 1099, 1107 (Fed. Cir. 1998) Read Corp. v. Portec, Inc., 970 F.2d 816, 825, 23
USPQ 2d 1426, 1434 (Fed. Cir. 1992) Lee v. Dayton-Hudson Corp., 838 F.2d
1186, 1188, 5 USPQ 2d 1625, 1627 (Fed. Cir. 1988)

Door-Master Corp. v. Yorktowne, Inc.,
and Conestoga Wood Specialities Inc., 256 F.3d 1308, 1313, 59 USPQ2d 1472,
1475 (Fed. Cir. 2001) L.A. Gear, Inc. v. Thom McAn Shoe Co., 988 F.2d 1117,
1125, 25 USPQ 2d 1913, 1918 (Fed Cir. 1993)

FMC Corp. v. Hennessy Industries, Inc., 836 F2d. 521,
527-28, 5 USPQ 2d 1272, 1277 (Fed Cir. 1987)

Litton Sys. Inc. v. Whirlpool Corp., 728 F.2d 1423, 1444,
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221 USPQ 97, 109 (Fed. Cir. 1984) Goodyear Tire & Rubber Co.
v. Hercules Tire & Rubber Co., Inc., 162 F.3d 1113, 1117, 48 USPQ2d 1767, 1771
(Fed. Cir. 1998)
"observer"
("retail customer™)
"Arminak"

Arminak & Assocs., Inc. v. Saint-Gobain Calmar, Inc., No. 06-1561, Slip Op. (Fed.
Cir. Sept. 12, 2007) CAFC "observer" "a corporate
buyer™)

US District court for the Central District

of California 2007 9 12

CAFC

In re Garbo, 287 F.2d at 193, 129
USPQ at 73., Lee v. Dayton-Hudson Corp., 838 F.2d 1186, 1190, 5 USPQ2d 1625,
(Fed. Cir. 1988))

(b) ("the point of novelty test")

Goodyear Tire
& Rubber Co. v. Hercules Tire & Rubber Co., Inc. 162 F.3d 1113, 1117, 48 USPQ
2d 1767,1771 (Fed. Cir. 1998) L.A. Gear, Inc. v. Thom McAn Shoe Co., 988 F.2d
1117, 1125, 25 USPQ 2d 1913, 1918 (Fed. Cir. 1993) Lee v. Dayton-Hudson
Corp., 838 F.2d 1186, 1187, 5 USPQ 2d 1625, 1625 (Fed Cir. 1988)  Litton Sys.
Inc. v. Whirlpool Corp., 728 F.2d 1423, 1444, 221 USPQ 97, 109 (Fed. Cir. 1984)
Sears, Roebuck & Co. v. Talge, 140 F.2d 395, 396, 60 USPQ 434, 434

(8th Cir. 1944)

1 DESIGN PROTECT, 2004 No.64 Vol.17-4, Rader, Fishman &
Grauer PLLC, Yoichiro Yamaguchi
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2007 8 29 CAFC

Egyptian Goddess, Inc. and
ADI Torkiya v. Swisa, Inc. and Dror Swisa, Case No. 06-1652, Date of Decision
August 29, 2007, CAFC) CAFC

point of novelty)
(non-trivial advance
CAFC
The District Court for the

Northern District of Texas)
point of novelty

35USC.
102 103
CAFC
CAFC (en bank)
2
35 USC. 271 (b)
35 USC. 271 (o)
2 CAFC
(en bank)
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willfulness

ITC International Trade Commission

ITC
ITC ITC
ITC
(DHS-the United States Department of
Homeland Security) 3 (CBP-Customs and Border
Protection) (ICE-Immigration and Customs Enforcement)
( ICE)
4
ITC
ITC

ITC ITC

3 http:/mww.dhs.gov/xlibrary/assets/DHS_OrgChart.pdf
4
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ITC

ITC

ITC
2
ITC
ITC
ITC

1930 337 (a)(1)(B) 0]

(ii)

19USC 1337 (a)(1)(B)(1994) 332
ITC ITC

1332

ITC
5 (temporary
exclusion order) (permanent exclusion order)
337
6
ITC
7
ITC

5 ITC 337
6
7 ITC 337
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ITC

ITC
CBP Customs and Border Protection
ITC
ITC
ITC
ITC
ITC 337 30
337
337
downstream
ITC
337 ITC
337
ALJ
RD Recommended Determination
ITC 337
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ALJ

ALJ

ALJ RD
RD ALJ
RD
ITC
ITC 337
ITC
60
60
ITC
ITC
337
ITC
337 12 15
12 15
10
2008 1 1 0 2008 1 1

9 Heller Ehrman LLP, Sturgis Sobin
10 Heller Ehrman LLP, Sturgis Sobin
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2008 1 31 30 2008 1 31 30
2008 2 24 54 2008 2 24 54
2008 3 2 61 2008 3 2 61
2008 3 17 75 2008 3 17 75
2008 7 1 181 2008 9 8 250
2008 7 10 190 2008 9 22 264
2008 7 15 195 2008 9 29 271
2008 7 25 205 2008 10 20 292
2008 8 8 219 2008 11 3 306
2008 8 22 233 2008 11 17 320
2008 9 1 243 2008 11 27 330

AlJd 2008 10 28 (300 2009 2 5 400
2008 11 7 310 2009 2 15 410

ITC
2009 1 31 395 2009 4 26 480
2009 4 1 455 2009 6 25 540

1
1996 1999 12 ITC 42
11 Brobeck Phleger & Harrison LLP  Bryan Farney FindLaw
12 1996
1999

1996 1999
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12

21%

7%

ITC

250

42
12%

42

13

9

5

10

35 USC 284

1)
)

willfulness

242

5%

337

337

180%

35USC

29%

289

42



3 35 USC 284 (2
35USC 285 3
2007 8 20 In re Seagate Tech., LLC
*In re Seagate Technology L.L.C., Misc. Docket N. 830, 2007 U.S. App. LEXIS
19768 (Fed. Cir. Aug. 20, 2007).

(objective recklessness)
(clear and convincing evidence)

(Federal District
Court) (Court of Appeals for the Federal Circuits)
(U. S. Supreme Court)

a. (Complaint)
b. (Discovery)
C. Trial

Gorham test
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CAFC

ITC

ITC

CAFC
1982 10

1

13
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12
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2007 12
2007 12 20
2008 2 20 30
2008 3
2008 9 2009 3 6 12
2008 12 2009 7 3 4
2009 3 2009 12 3 5
"Dispositive Motions" 2009 7 2010 4 4
2009 7 2010 4
2009 8 2010 5 1
2009 8 2010 5 5
30 2009 11 2011 5 3 4
8 12
2010 11 2012 11 12 18
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(AAA)

14

1
15
1998 ITC
1990 EU
1998
14 http:/Mww.jpo.go.jp/shiryou/toushin/shingikai/5s3_s10.htm
15 SOFTIC 2002

http:/mww.softic.or.jp/symposium/open_materials/11th/jp/jPMcConQ.pdf
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(ITC)
337

New Holland North America v. Beigi Futian (Foton) Motor Co., Ltd.
USITC Inv. No. 337-TA-486

ITC ITC

ITC
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271
(@)

(b)
©

(d)

@)

2

3)
(4)

)

(€)(1)
1913

2
(A)

B)
158 )

50

512

5 @)

DNA

) DNA
505  (b)(2)
1913 3 4 ( 21
RNA

RNA

151
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(b)

(A(2)

2

@

45

©)

D
A B  (©
505 ( 21 355 )(0)2)A)v)
)
bR  O))(B)
28 2201

249




@)
2
(h)
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281

289
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37 C.FR. §1.152
37 C.FR. §1.152
37C.FR. §1.153
37C.FR.§1.154
37C.FR. §1.155

37 37C.FR.

1.155

§1.151
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81 U.S. (14 Wall) 511, 528 (1872)
"two prong test"

Gorham Co. v. White
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ITC
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2008

235

17

71

14

IPO

20
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CIPIT 2007 )
(IPS)
MDTCA
50 (ITC)
FBI
57 2 1 2(b) 332
( ITC
) 2007 5
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DIP
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15
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60 750
2008
2
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77 289
77
CIPIT - - -
— —
( ) (CAFC)
— —
N
DIP DGIPR
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State Council

Organization

Administrative Office

General Administration of Customs

State Administration of Taxation

State Administration for Industry and Commerce

General Administration of Quality
Supervision, Inspection and Quarantine

State Environmental Protection Administration

General Administration of Civil Aviation

State Administration of Radio, Film and Television

General Administration of Press and Publication

| |(National Copyright Administration)

Information Office

Overseas Chinese Affairs Office

Hong Kong and Macao Affairs Office

Legislative Affirs Office

Research Office

Taiwan Affairs Office

Ministries and Commission

General Administration of Sport

National Bureau of Statistics

(Next Page)

Institutions

State Forestry Administration

State Food and Drug Administration

(Next Page)

Commission of the State -owned AssetsbSuprcision and
Administration)

State Administration of Work Safety

State Intellectual Property Office

National Tourism Administration

State Administration for Religious Affairs

Counsellors' Office of the State Council

Government Offices Administration of the
State Council




Ministries and Commission

Ministry of Foreign Affairs

—|Ministry of National Defense |

—|State Development and Reform Commission

Ministry of Education

Ministry of Science and Technology

State Commission of Science,
Technology and Industry for
National Defense

—|State Ethnic Affairs Commission |

—| Ministry of Public Security |

—| Ministry of State Security |

—| Ministry of Supervision |

Ministry of Civil Affairs

—|Ministry of Justice |

—| Ministry of Finance |

Ministry of Personnel

—| Ministry of Labor and Social Security

—|Ministry of Land and Resources |

—| Ministry of Construction |

—| Ministry of Railways |

—| Ministry of Communications |

—(Ministry of Information Industry |

—{ Ministry of Water Resources |

Institutions

Xinhua News Agency

—| Chinese Academy of Sciences

—|Chinese Academy of Social Sciences

Chinese Academy of Engineering

Development Research Center

National School of Administration

—| China Earthquake Administration

—|China Meteorological Administration

-—|China Banking Regulatory Commission

—|China Securities Regulatory Commission

China Insurance Regulatory Commission

-—|State Electricity Regulatory Commission

—|Nationa| Council for Social Security Fund

National Natural Science Foundation

|Ministry of Agriculture

—| Ministry of Commerce

—| Ministry of Culture

—| Ministry of Health

—{State Population and Family Planning Commission

—{ People's Bank of China

lNationaI Audit Office




Enalish
State Council

28

Ministries and Cimmissions

Ministry of Foreign Affairs

Ministry of National Defense

State Development and Reform Commission

Ministry of Education

Ministry of Science and Technology

State Commission of Science, Technology and Industry for National Defense

State Ethnic Affairs Commission

Ministry of Public Security

Ministry of State Security

Ministry of Supervision

Ministry of Civil Affairs

Ministry of Justice

Ministry of Finance

=

Ministry of Personnel

Ministry of Labor and Social Security

Ministry of Land and Resources

Ministry of Construction

Ministry of Railways

Ministry of Communications

Ministry of Information Industry

Ministry of Water Resources

Ministry of Agriculture

Ministry of Commerce

Ministry of Culture

Ministry of Health

State Population and Family Planning Commission

People®s Bank of China

National Audit Office

Special Prganization

Commission of the State-owned AssetsbSuprcision and Administration

18

Organization

General Administration of Customs

State Administration of Taxation

State Administration for Industry and Commerce

General Administration of Quality Supervision. Inspection and Quarantine

State Environmental Protection Administration

General Administration of Civil Aviation

State Administration of Radio, Film and Television

General Administration of Press and Publication (National Copyright
Administration)

General Administration of Sport

State Administration of Work Safety

National Bureau of Statistics

State Forestry Administration

State Food and Drug Administration

State Intellectual Property Office

National Tourism Administration

State Administration for Religious Affairs

Counsellors® Office of the State Council

Government Offices Administration of the State Council

(4

Adminisirative Offices

Overseas Chinese Affairs Office

Hona Kong and Macao Affairs Office

Legislative Affairs Office

Research Office

Taiwan Affairs Office
Information Office

14

Institutions

Xinhua News Agency

Chinese Academy of Sciences

Chinese Academy of Social Sciences

Chinese Academy of Engineering

Development Research Center

National School of Administration

China Earthquake Administration

China Meteorological Administration

China Banking Regulatory Commission

China Securities Regulatory Commission

China Insurance Regulatory Commission

State Electricity Requlatory Commission

National Council for Social Security Fund

National Natural Science Foundation
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English

Japanese

English

President

Ministry of Unification

Office of the President

Ministry of Foreign Affairs
and Trade

Presidential Security Service

Board of Audit and Inspection

Ministry of Justice

Public Prosecutor®s Office

Ministry of National Defense

| Military Manpower
Administration

Presidential Commission on
Small and Medium Enterprises
"Korea Independent Commission |
Against Corruption(KICAC)

Ministry of Government
Administration and Home
Affairs

National Police Agency

National Economic Advisory
Council

Ministry of Science and
Technology

Meteorological Administration

Advisory Council on Democratic
_and Peaceful Unification |

President Advisory Council for
Science & Technology

Ministry of Culture and
 Tourism

Cultural Properties
Administration

Prime Minister

Prime Minister s Secretariat
“Office for Government Policy |
Coordination

Ministry of Agriculture and
Forestry

Rural Development
Administration

Forest Service

Budget

Ministry of Commerce Industry
and Energy
 Korea Trade Mission

Small & Medium Business
Administration

Intellectual Property Office

Ministry of Information &
Communication

Ministry of Patriots and
Veterans Affairs

Ministry of Health & Welfare

Food and Drug Administration

Financial Supervisory
Commission

Ministry of Environment

Ministry of Labor

National Youth Commission

Ministry of Gender Equality &
Family

Ministry of Finance & Economy

National Tax Service

Ministry of Construction &
Transportation

National Railroad

Korea Customs Service

Public Procurement Service

Ministry Maritime Affairs &
Fisheries

National Maritime Police
Agency

National Statistical Office

Ministry of Education and
Human Resources Development
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National Security Council

Academia Sinica

Office of the President

Academia Historica

The Executive Yuan

The Judicial Yuan

The Examination Yuan

The Control Yuan

The Legislative Yuan




English

The Executive Yuan

Central Bank

Directorate General of Budget, Accounting

and Statistics

Central Personnel Administration

Government Information Office

Department of Health

Environmental Protection Administration

Coast Guard Administration

National Palace Museum

Mainland Affairs Council

Council for Economic Planning and

Development

Financial Supervisory Commission

Veterans Affairs Commission

National Youth Commission

Atomic Energy Council

National Science Council

Research, Development and Evaluation

Commission

Coordination Commission of North American
Affairs

Council of Agriculture

Council for Cultural Affairs

Council of Labor Affairs

Fair Trade Commission

Consumer Protection

Public Construction Commission

Council of Indigenous Peoples

Sports Affairs Council

Council for Hakka Affairs

Central Election Commission

Aviation Safety Council

National Communications Commission




Ministry of the Interior

National Airborne Service Corps

Conscription Agency

National Police Agency

Construction and Planning Agency

National Fire Agency

Central Police University

Architecture and Building Research Institute

Children’s Bureau

National Immigration Agency

Ministry of Foreign Affairs

Bureau of Consular Affairs

Ministry of National Defense

Ministry of Finance

National Treasury Agency

Taxation Agency

National Property Administration

Taipei National Tax Administration

Kaohsiung National Tax Administration

National Tax Administration of Northern Taiwan

Province

National Tax Administration of Central Taiwan

Province

National Tax Administration of Southern Taiwan

Province

Directorate General of Customs

Ministry of Education

Ministry of Justice

Supreme Prosecutors Office

Investigation Bureau

Administrative Enforcement Agency

Judges and Prosecutors Training Institute

Institute of Forensic Medicine

Ministry of Economic Affairs

Industrial Development Bureau




Bureau of Foreign Trade

Intellectual Property Office

Bureau of Standards, Metrology and Inspection

Bureau of Energy

Wiater Resources Agency

Bureau of Mine

Export Processing Zone Administration

Ministry of Transportation and Communications

Taiwan Railway Administration

Railway Reconstruction Bureau

Bureau of High Speed Rail

Directorate General of Highways

Ministry of Transportation of Communications

Taiwan Area National Freeway Bureau

Central Weather Bureau

Tourism Bureau

Civil Aeronautics Administration

Keelung Harbor Bureau

Taichung Harbor Bureau

Hualien Harbor Bureau

Kaohsiung Harbor Bureau

Mongolian and Tibetan Affairs Commission

Overseas Compatriot Affairs Commission




Keelung Customs Office

Directorate General of Customs

e e e e — - = Taipei Customs Office
(Director General)

(Deputy Director General)
(Chief Secretary)
(Department of Collections and Procedures)
(Department Tariffs)
(Department of Investigation)
(Department Valuation)

(Department of Bonding and Duty Drawbacks)

(Department of Information Management) Taichung Customs Office

(Department of General Affairs)

(Personnel Office)
(Accounting Office)
(Statistics Office)
(Legal Affairs Office)
(Internal Affairs Office)

(Civil Service Ethics Office)
(Import Origins Identification Committee) ) )
------------------------------------ ! Kaohsiung Customs Office

1
1
1
1
1
1
1
1
1
1
1
(Department of maritime Affairs) :
1
1
1
1
1
1
1
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1
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